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CA Tarun Dhandh

Mobile No.: 9833506461
E-mail

Chairman
Vasai Branch of WIRC of ICAI

Warm greetings from the Vasai Branch.The month of
January fills us with a spirit of pride, learning, and
progressive thought. As we begin the year on a note
of patriotism and professional growth, | am delighted
to share that our branch has successfully organized
a series of impactful and knowledge-driven events
during this month.We commenced the celebrations
with Republic Day, honoring the values of our
Constitution and reaffirming our commitment to
integrity, discipline, and service—principles that
resonate deeply with our profession.In continuation
of our vision to encourage innovation and
entrepreneurship among members and students,
Startup Samvad provided an excellent platform for
exchanging ideas, understanding emerging
business models, and gaining insights into the
evolving startup ecosystem.

The interactive discussions truly reflected the
changing role of Chartered Accountants as strategic

partners in growth.Further strengthening our focus on

January 2025

The Institute of Chartered Accountants of India
Vasai Branch (WIRC)
NEWSLETTER
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practical learning, the Seminar on TDS - Practical
Approach was conducted to address real-life
compliance challenges, recent developments, and
hands-on aspects of TDS implementation. The
session was well-received and proved highly
beneficial for professionals and students alike.l
extend my sincere appreciation to the speakers,
organizers, managing committee members, and
participants for their enthusiastic support and
cooperation, which made these events meaningful
and successfullet us continue to learn, lead, and
grow together as we move ahead with renewed

energy and commitment in the months to come.

Warm regards,

CATarunDhandh
Chairman
Vasai Branch of WIRC of ICAI




CA Shailesh L. Prajapati
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E-mail

Preamble:

When we look at the corporate structure, Hierarchy, Authority
Policy or Limits assigned to various transactions, we have
Systems to monitor the same. Many a time the structure and
a routing of transactions are so auto-pilot that the chances
of occurrence of fraudulent transactions is made possible
by more than three persons coming together. Simple
example to this is Limits given to purchase order or
Payments, this can be easily broken down into two or more
than two and transactions are authorized. Another example
is Goods Received where Stores, Security person and
Purchase Team joining hands. In most of the cases there are
lot of transactional fraud happens in Repairs to Building as
well as dealing is the Sale of Scrap. Some time we see “
abuse of position, or “ false representation” or “ prejudicing
someone’s rights for personal gain”, these are nothing but a
fraud. In simple terms it is an act of deception intended for
personal gain or to cause a loss to another party.

Before understanding Red Flag, we need to see why
such things happen. As per the recent study by
Assocham and Grant Thorton, the most vulnerable
sectorsare:

1. Real estate & Infrastructure : 52%
Financial Services: 34%

Telecom 5%

Manufacturing 3%

Electronics and IT/ITES 2%

o g w N

Hospitality and Tourism 2%

Donald Cressey, s sociologist and criminologist
in1940s was one of the first persons to specialize
in the field of understanding fraudsters and why
they do what they do. Normally there are three
behavior whichlead to such action.

1. Perceived Pressure
2. Perceived Opportunity

3. Rationalization
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Corporate Structure and Identification of Red Flags
(Understanding various flags and fixing the flags)

Wolf and Hermanson in 2004 introduced the fraud
diamond model where they presented the view that fourth
variable is “capability” as they believed that without
capability to do so the fraud will never happen.

Steve Albrecht gave another theory that situational
Pressure, perceived opportunities and Personal Integrity
are three factors that Kect such transactions. When
Personal Integrity is high and other two factors are low,
occupational fraud are less likely and vice versa.

RedFlags:Itis the sign or warning of any impeding danger
or inappropriate behaviour. Red Flag do not necessarily
indicate the existence of fraud however are indicators that
caution need to be exercised while investigating the
situation. Itis divided into three parts:

1. Financial performance Red Flags
Accounting System Red Flags
Operational Red Flags
Behavioural Red Flags

Structural Red Flags

N g oA ® N

Personnel Red Flags

FinancialRed Flags:

Financial Red Flag includes Aggressive goals and
performance measures both at company and individual
level.

Companies whose financial performance suggests the
possibility of fraud might include some of these signs:

1. Persistent cashflow problems even when company
has regularly reported profits

2. A pattern of similar audit adjustments proposed year
afteryear

3. Unusual financial ratios when compared to
competitors

4.  Outstanding results when the rest of the Industry has s
Kered downturn

5.  Significantly outpacing competitors in the Industry.




Accounting SystemRedFlags:

A good, secure accounting system cannot exists without
internal controls, and the company cannot

be free from error and fraud without such controls. Some of
the basis red flags that might be noted in a company’s
accounting recordsinclude:

1. Unusual timing of the transaction. This includes the
time of the day, the day of the week or the season.

2. Frequency of transactions
Unusual amount recorded

4. Questionable partiesinvolved.

Operational Red Flags:

They indicate how a company does business each day.
Do things run smoothly, minimizing the

chance for errors and problems ?

Is it that the things are managed in such a fashion that
errors go unchecked and employees do

whatever they want whenever they want ?

BehaviouralRedFlags:

In one of the report of ACFE they found out that 44% of the
fraud perpetrators were living beyond their means while
the fraud was ongoing, 33% were experiencing known
financial d Riculties. 22% common red flags were close
associations with Vendor or customers, and 21% of Red
Flags displaying control issues or unwillingness to share
duties, 18% was a general “ wheeler dealer” attitude”, and
17% on account of divorce or family problems.

StructuralRedFlags:

In this case Employees become familiar with operations,
and they begin to understand what accounts are not
getting monitored, or which areas of the company are
poorly supervised and what size of transaction that create
added scrutiny. They take the advantage of this structure,
policies ad procedures that are in place.

PersonnelRedFlags:

They refer to the employment policies and procedures
within a company, including hiring procedures,
advancement policies, employee monitoring programs
and disciplinary standards.

Few Indicators which need to be monitored for all type of
Flags either, Red or yellow (unusucl nature) or Green (Too
Good to be True)
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Sudden Losses

2. Managementoverride internal controls

3. Excessive Credit Notes

4.  Excessive Debit Notes

5.  ExcessPurchases and payment pressures

6. TGTBTSyndrome ( Too Good to be True )

7. Orphan Funds in the organization, ie. Unaccountable
funds

8.  Missing Documentation

9. Chaotic conditions

10. Behaviouralissues like:
a. failure to take vacations
b. Insider informer/trading
c. Living beyond one’s means
d. Early arrival- late departure
e. Irrational behaviour

1. Complains, surge ordown.

Conclusion:

It is always better to have a check and balances on the
transactions when the companies are growing. It is not
possible to check each and every transaction but the same
can be managed through the scientific sampling,
Questionnaire, Interviews of the existing employees at
random for the check and balances, mapping of behaviour
with the transactions etc. In an organized Company, there
are more chances of getting such flags/ indicators which
need to be plugged. Whistle Blower should be encouraged
for the same and the present systems are to the checked
with one full transactions to see the possibility of a fraud.

Disclaimer:

Although the due care is taken, it is prepared for general
knowledge purpose and not for specific use. The readers,
are advised to take proper note of the same and advised to
take specific advise before acting on the same. One should
not act upon the information contained in this article
without obtaining expert’s and professional advise. Further
no representation or warranty (express or implied) is given
as to the accuracy or completeness of the information
contained in this article.

Bibilography : Various Sites on Forensic Accounting, ICAI
Material on Forensic Accounting.
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INTRODUCTION

Section 128A has been introduced as per the
recommmendations of the 53RD GST COUNCIL MEETING
to allow for the CONDITIONAL WAIVER OF INTEREST,
PENALTY, OR BOTH for tax demands raised under
SECTION 73 OF THE CGST ACT for the financial years
2017-18, 2018-19, And 2019-20. It is effective from 1ST
NOVEMBER 2024.

Rule164 was inserted through Notification No. 20/2024
dated 8th October 2024 (based on the
recommendations of the 54TH GST COUNCIL MEETING).
This rule prescribes the CONDITIONS for availing the
benefits of Section 128 A AND PROCEDURE for closure of
proceeding under Section 128A. It also becomes
applicable from 1STNOVEMBER 2024.

Notification No. 21/2024 dated 8th October 2024
provides the due dates for payment of tax under
Section 73 to avail the benefits of Section 128A, as
follows:

1. For Notices/Statements/Orders issued: The due
dateis 31stMarch2024.

2. For Redetermination of Tax Under Section 73
(1st Proviso): The due date is 6 months from the
date ofthe order of redetermination.

PURPOSE:

January 2025

Encourage taxpayers to settle outstanding tax
liabilities from earlier financial years (20]7—]8, 2018-19,
and 2019-20) without the burden of penalties or
interest.

Facilitate quicker resolution of tax disputes under
Section 73 by offering relief incentives, thus reducing
litigation and compliance costs.

Motivate taxpayers to pay their core tax liabilities
promptly by offering relief from additional financial
burdens, thereby improving tax collections for the

: harkhanii23@gmail.com

ITC Taken — Reversed — Reclaimed
How to Reportin GSTR-9 for FY 2024-25
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government.

4 SCENARIOS:

Non-Payment of Tax.

Short Payment of Tax.

ITC wrongly availed.

ITC wrongly availed & Utilised.

Except Erroneous refund.

CASES COVERED (SECTION128A (1)):

a)
b)

c)

Notice / Statement issued u/s 73 but no adjudication
order passed.

Adjudication order passed u/s 73, first appeal filed but
no OlA passed.

OIA passed & an appeal filed before GSTAT but no
tribunal order passed.

1" Proviso: Notice issued u/s74 but order is passed or is
to be passed ufs 73 on the direction of appellate
authority or Court (S. 75(2))

2™ Proviso: Revision in OIA or appeal by department
before the first appellate authority or tribunal, if any
additional tax determines.

PERIOD FORWHICHRELAXATIONIS PROVIDED:

July 1, 2017, to March 31, 2020 (covering the financial years
2017-18,2018-19, and 2019-20).

WHO IS PROPER OFFICER:

If Application is Filed in FORM GST SPL-01: The proper
officer would be the one responsible for issuing the
order under Section 73 of the CGST Act.

If Application is Filed in FORM GST SPL-02: The proper
officer would be the one responsible for recovery
under Section79 of the CGST Act.




ANALYSIS AND INTERPRETATION OF SECTION 128A:

Key Points:

Who is eligible? Taxpayers who have received tax notices
or orders under Section 73 (Non fraud Case) or Sections 107
(Appeal to 1" appellate authority)/108 (Revisional
authority's power) related to the period from July 1, 2017, to
March 31,2020.

Main Benefits: If eligible taxpayers pay the full amount of
tax within the specified time notified by the government,
they will be exempt from paying interest and penalties on
thatamount.

However, the benefit of waiver of interest and penalty
shallnotbe applicable in the cases where the interest has
been demanded on account of delayed filing of returns, or
delayed reporting of any supply in the return, as such
interestis related to demand of interest on self-assessed
liability and does not pertain to any demand of tax dues
and is directly recoverable under sub-section (12) of
section75.

THE FOUR MAIN SCENARIOS COVERED UNDER SECTION 128A
(1) AND PAYMENT DUE DATE:

e Scenario 1I: Taxpayers who have received a notice
under subsection (1) of Section 73 or a statement
under subsection (3) of Section 73, but no order under
subsection (9) of Section 73 has been issued.

+ Due Date: 31.03.2025 (Notification No. 21/2024-
CT_08.10.2024).

e Scenario 2: Taxpayers who have received an order
under subsection (9) of Section 73, but no order under
subsection (11) of Section 107 or subsection (1) of
Section 108 has been passed.

+ Due Date: 31.03.2025 (Notification No. 21/2024-
CT_08.10.2024).

e Scenario 3: Taxpayers who have received an order
under subsection (11) of Section 107 or subsection (1) of
Section 108, but no order under subsection (1) of
Section 113 has been passed.

« Due Date: 31.03.2025 (Notification No. 21/2024-
CT_08.10.2024).

+ Scenario 4 (First Proviso of Section 128A): If a notice
has been issued under Section 74(1) (Which deals with
cases involving tax evasion or fraud), and an order is
issued or needs to be issued by the tax officer following
the instructions given by an Appellate Authority,
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Tribunal, or court (as per Section 75(2)), then this
notice or order will be treated the same as a notice or
order mentioned in Scenario 1or Scenario 2.

e Due Date: Date ending on completion of six months
from the date of issuance of the order by the proper
officer redetermining tax under section 73 of the said
Act. (Notification No. 21/2024-CT_08.10.2024).

In all these scenarios, if the taxpayer pays the full tax
amount as per the notice or order, they will not be required
to pay any interest or penalties.

CONDITIONS:

The relief is available only if the taxpayer pays the full tax
liability on or before the date notified by the government,
based on the recommendations of the GST Council (54"
Meeting of GST council held on 09.09.2024 recommended
31.03.2025 as the last date on or before which the payment
of tax may be made by the registered person). All
proceedings related to the said notice, statement, or order
will be deemed concluded, subject to prescribed
conditions.

SPECIFIC ACTION OCCURRENCE (SECOND PROVISO OF
SECTION128A):

« An application is filed under Section 107(3) (appeal to
the Appellate Authority by the authorized officer) or
Section 112(3) (appeal to the Appellate Tribunal by the
authorized officer).

«  Acentral tax officer files an appeal under Section 117(1)
(appeal to the High Court) or Section 118(1) (appeal to
the Supreme Court).

« Any proceedings are initiated under Section 108(1)
(revisional authority's power).

* And these actions are against an order referred to in
Scenario 2 or Scenario 3, or against the directions given
by the Appellate Authority, Appellate Tribunal, or court
as mentionedin Scenario 4, then:

The taxpayer must pay any additional tax amount decided
by the Appellate Authority, Tribunal, court, or Revisional
Authority within Three Months from the date of their order.
This means that if, after the appeal or proceedings, it is
determined that the taxpayer owes more tax, they must
pay this additional amount within three months.

Only when the taxpayer pays this additional amount within
the given three months will the proceedings be considered
finalized or concluded under this section. This ensures that
all dues are fully paid before the case is considered fully
settled.




NOREFUND CLAUSE:

If a taxpayer has already paid interest and penalties before
this scheme, they will not be eligible for a refund.

EXCLUSIONS:

L]

This section does not apply if the amount payable is
dueto an erroneous refund.

It also does not apply to cases where an appeal or writ
petition filed by the taxpayer is pending before the
Appellate Authority, Appellate Tribunal, or a court and
has not been withdrawn by the taxpayer on or before
the notified date.

FINALITY OF PROCEEDINGS:

Once a taxpayer pays the specified amount under this
section, no further appeals under Section 107(1) or 112(1)
against the related orders will be permitted.

PROCEDURE (RULE164):

Application for Waiver of Interest/Penalty - Notice or
Statement (Section 128A(1)(a)) (Scenario 1 in our

Case >

Eligible person:
A person eligible for waiver of interest, penalty, or both
under clause (a) of sub-section (1) of section 128A.

Formtobeused:

FORM GST SPL-01 (to be filed electronically on the
common portal).

Details to be provided:

Details of the notice or statement (as applicable).

e Details of payments made towards the tax
demanded via FORM GST DRC-03.

Application for Waiver of Interest/Penalty - Orders
(section128A(1)(b) & (c)) (Scenario 2&3inour Case).

Eligible person:

A person eligible for waiver of interest, penalty, or both
under clauses (b) and (c) of sub-section (1) of section
128A.

Formtobeused:

FORM GST SPL-02 (to be filed electronically on the
common portql).

Details to be provided:

e Details of the order.

* Details of payments made towards the tax
demanded.

The Institute of Chartered Accountants of India
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PaymentProvisions for Tax Demanded.

1st Proviso: Payment of the tax demanded under the
order shall be made by crediting the amount in the
Electronic Liability Register against the debit entry
created by the order.

2nd Proviso: If the tax demanded was already paid
through FORM GST DRC-03, the person must file an
additional application in FORM GST DRC-03A (as per
Rule142(2B)).

Purpose of FORM GSTDRC-03A:

To credit the amount paid via DRC-03 in the Electronic
Liability Register against the debit entry for the said
demand.

This step must be completed before filing the
applicationin FORM GST SPL-02.

Demand of Tax — Partially Due to Erroneous Refund
and Partially for Other Reasons.

Scenario:

If a notice, statement, or order under Section 128A (1)
includes ataxdemand thatis:

e Partly dueto erroneous refund.
e Partly dueto otherreasons.

ConditionforFiling Application:

« The application (under sub-rule (1) or (2)) can be
filed only after full payment of the tax demanded.

e The payment must be made on or before the
notified date under Section 128A (1).

Demand of Tax — Partially for Periods Covered and Not
Coveredunder Section128A (1).

Scenario:

If a notice, statement, or order under Section 128A (1)
includes ataxdemandfor:

«  Partly for the period covered under Section 128A (1).

e Partly for another period not covered under
Section128A (1).

Conditionfor Filing Application:

«  The application (under sub-rule (1) or (2)) can be
filed only after full payment of the tax demanded.

e The payment must be made on or before the
notified date under Section 128A (1).




AmountPayable After Adjustments.

Payable Amount:

The amount payable under sub-rule (1) or (2) will be
the remaining amount, after:

* Deducting the amount that is not payable under
Section16(5) or (6).

e Calculating the remaining payable amount in
terms of the notice, statement, or order issued
under Section 73 (as applicable).

e He is not required to file an application for
rectification for the same in terms of the special
procedure notified under section 148 vide
notification No. 22/2024-Central tax dated
8th October 2024. (Circular No. 238/32/2024-
GST_15.10.2024)

Time Limit for Filing Applications under Sub-rule (1)

or(2).

e General Timelimit:

o The application must be filed within three
months from the notified date under Section
128A (1).

o ExtendedTimeLimitfor FORMGST SPL-02:

o If the application relates to cases under the
first proviso to Section 128A (1) (i.e.,
redetermination by the proper officer under
Section 73), the time limit is six months from the
communication date of the redetermined
order.

Withdrawal of Appeal or Writ Petition for Waiver
Eligibility.
« ConditionforFiling Application:

e The application under sub-rule (l) or (2) must
be accompanied by documents proving the
withdrawal of any appeal or writ petition filed
before:

o Appellate Authority
o Tribunal

o Court

e IfWithdrawal Orderis Pending:

e If the withdrawal order from the concerned
authority is not issued by the time of filing the
application, the applicant must:

10.
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o Upload the withdrawal application/
document (submitted to the Appellate
Authority, Tribunal, or Court) along with the
main application under sub-rule (1) or (2).

o Upload the withdrawal order on the common
portal within one month of the issuance of the
said order by the concerned authority.

Notice (FORMGST SPL-03).

¢ Whenlissued:

o If the proper officer believes the application in
FORM GST SPL-01 or SPL-02 is ineligible for
waiver of interest, penalty, or both under
Section128A.

« NoticetoApplicant:

o The officer must issue a notice in FORM GST
SPL-03 on the common portal.

+ Timelineforlssuing Notice:

o The notice must be issued within THREE
MONTHS from the date of receipt of the
application.

e Opportunity forHearing:

o The officer must provide the applicant with an
opportunity to be heard.

Reply to Notice by Applicant (FORM GST SPL-04).
Timeline forReply:

o The applicant must file a reply to the notice in
FORM GST SPL-04 on the common portal.

o The reply must be submitted within ONE
MONTH from the date of Receipt of The Notice.

Order for Acceptance of Application
(FORM GST SPL-05).

¢ Whenlssued:

o If the proper officer is satisfied that the
applicant is ELIGIBLE for waiver of interest,
penalty, or both as per Section 128A.

e Orderlssuedin FORMGST SPL-05:

o The officer shallissue the acceptance order on
the common portal.

o The order will conclude the proceedings under
Section128A.




11. Effectoflssuance of Orderin FORMGST SPL-05.

* Whenlssued:

If the proper officer issues an order in FORM GST

SPL-05 under sub-rule (10), the following shall

apply:

Cases related to FORM GST SPL-01 (Notice/
StatementunderSection128A(1)(a)):

o Noneedtoissue FORM GSTDRC-07.

o Thesummary of orderin FORM GST DRC-07
(as required under Rule 142(5)) will not be
issued for the said notice or statement.

Cases related to FORM GST SPL-02 (Orders
under Section128A(1)(b) or©):

o ElectronicLiability RegisterPartil:

Any liability created shall be modified
accordingly in Part Il of the Electronic
Liability Register.

12. Issuance of Rejection Orderin FORM GST SPL-07.

¢ Whenlssued:

If the proper officer is not satisfied with the
reply submitted by the applicant to the notice.

Rejection Order:

e The officer shall issue an order rejecting
the applicationin FORM GST SPL-07.

13. Timelineforissuance of Order by the Proper Officer.

o IfNoticeinFORMGST SPL-03is NOTIssued:

The proper officer must issue the order under
sub-rule (10) (FORM GST SPL-05) within THREE
MONTHS from the date of receipt of the
applicationin FORMGST SPL-01or SPL-02.

If Notice in FORM GST SPL-03 is Issued:

e The proper officer must issue the order
under sub-rule (10) or sub-rule (12)
(approval or rejection) within:

o THREE MONTHS from the date of receipt of
the reply from the applicant in FORM GST
SPL-04.

o FOUR MONTHS from the issuance date of
the noticein FORM GST SPL-03, if noreply is
received from the applicant.
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* Explanation:
For applications under sub-rule (7) where the

applicanthas filed for withdrawal of an appeail:

The time period between the filing of the
application under sub-rule (1) or (2) and the
submission of the withdrawal order will not be
counted in calculating the time limits for above
clause.

14. Deemed Approvalif Order Notissued onTime.

« If the proper officer does not issue an order within
the time limits specified under sub-rule (13).

The application in FORM GST SPL-01 or SPL-02
will be deemed to be approved.

The proceedings will be deemed to be
concluded.

15. Restoration of Original Appeal and Appellate

Authority Orders.

(a) Restoration of Original Appeal:

If no appealis filed against the order in FORM
GST SPL-07 within the time specified in
Section107(1):

o The original appeal (if any) filed by the
applicant against the order under Section
128A(1)(b) or (c) (Scenario 2 & 3 in our
Cose), which was withdrawn for filing the
application in FORM GST SPL-02, shall be
restored.

(b) Filing Appeal Against Rejection of Waiver

Application:

If an appeal is filed against the order in FORM
GST SPL-07 for rejecting the waiver
application:

(1)_ifthe appellate authority finds that the proper

officer wrongly rejected the application:

o The authority shall pass an order in FORM
GST SPL-06 on the common portal,
accepting the application and concluding
the proceedings under Section 128A.

(i) Ifthe appellate authority finds that the proper

officerrightly rejected the application:

o The original appeal (if any) against the
order under Section 128A(1)(b) or ©
(scenario 2 & 3 in our Case), which was
withdrawn, shall be restored.




o The restoration is subject to the applicant
filing an undertaking electronically in
FORM GST SPL-08 within three months
from the date of the order by the appellate
authority in FORM GST APL-04.

o The undertaking must state that the
applicant has neither filed nor intends to
file any appeal against the appellate
authority's order.
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17. Payment of Interest or Penalty Related to Erroneous
Refund.

« If the taxpayer is required to pay any interest or
penalty regarding demandsfor:

¢ Erroneousrefundor

* Demands pertaining to periods not mentioned
in Section128A (1):

16. Consequences of Non-Payment of Additional Tax ¢ The applicant must pay the specified amounts
Liability. within THREE MONTHS from the date of
issuance of the order in FORM GST SPL-05
e If the taxpayer is required to pay an additional or SPL-06.
amountof taxunder the second proviso to Section
128A (SPECIFIC ACTION OCCURRENCEinourcase): «  If the payment is not made within this period,

the waiver of interest or penalty granted under
Section 128A in the respective order will
become void.

« If the additional payment is not made within
the specified timelimit:

o Any waiver of interest or penalty granted
under the order in FORM GST SPL-05 or SPL-
06 shall become void.

e Explanation:
e Forissuingorders undertheserules:

o If the waiver application relates to a
notice/statement under Section
128A(1)(a), the proper officer for issuance
will be as per Section73.
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